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PROCEEDINGS IN THE COURT BELOW

A.  Introduction.

The instant case involves two closely-linked cases that were disposed of more or less

simultaneously by the court below. The two cases had different plaintiffs/petitioners but, for the most

part, the same defendants/respondents The first case involved 263 ’I‘owmg, Inc. as plaintiff/ petitioner

(“263 Towing™). The second case 1nv01ved as plamtlﬁ'/petltloner Marcum Truckmg Company, Inc.

(“Marcum Trucking”). Each case involved Lonnie Hannah, the Shenﬁ' of Mingo County (“Shen'ﬁ'
Hannah” or “the Sheriff”), the County Comrﬁiésion of Mingo County (“the County Commission”);

and, at various times, the Mingo County Office of Eniergency Services (“the Erﬁergency Services

Office™), as defendahts/respoﬁdents. Tn each case the plaintiffs/| petiﬁoners sought payment for work

ostensibly done for Mingo County.

Because the two cases bear different case captions, the proceediﬂgs in each will be discussed

separately. Because the two cases were decided on similar facts and legal theories, however, a single

factual statement and unified argument will bé presented in support of the instant Appellant’s Brief.
B.  The 263 Towing case.

263 Towing filed its 263 Towing. Inc.’s Petition for Writ of Mandamus in the Circuit Court
of Mingo County, West Virginia on October 1 8, 2005. Inthat action 263 Towing sought the issuanée_
of a rule to show cause so as to require Sheriff Hannah to sign checks in payment for invoices tota]iﬁg
$288 180.00 allegedly owed to 263 Towing by the Mmgo County County Commission. The trial

court responded on October 20, 2005 with an Order Directing Petitioner to Provide Addntlonal



Information. 263 Tovﬁng responded in turn on November 30, 2005 with its 263 Towing, Inc.’s
Response fo Order Directing Petitioner to Provide Additienai Information (“263 Towing’s
| Response;’). |

263 Towing thereupon filed its 263 Towing. Inc.’s Amended Petition for Writ of Mandamus

(“the 263 Amended Petition™), on 'Ja,nuafy 20, 2006. This amended pleading named the Emergency

Services Ofﬁce and the County Commission as addxtionai party defendants and respondents

Sunultaneously, 263 Towing filed a pr0posed Order and Rule to Show Cause. Answers to the

Amended Petition were filed by Sheriff Hannah on June 9, 2006 (“the _Sherlﬁ‘ s 263 Towing
Answer”)! and by the County Commission on June 12, 2006.> The trial court found that 263 Towing

had made out a prima facie case and so issued an Order and Rule to Show Cause on May 26, 2006.

A hearing was held in the matter on October 2, 2006.

The court below' then 1ssued its Final Order Granting Writ of Mandamus (“the 263 Towing

- Final Order”), on October 3, 2006. In that order, the trial court ordered Sheriff Hannah to sign the
disputed check.for $175,200.00, denied any award of prejudgment interest, and ordered Sheriff
Hannah to pay 263 Touring the sum of $1,575.00 in attorney’s fees.

| On October 4, 2006, Sheriff Ha.nnah filed a Motion to Vacate Final Order Granting Writ of

Mandamu's_‘ On October 10, 2006, Sheriff Hannah asked this Court to stay proceedings pursuant to

~* Although this response was filed by counsel, Sheriff Hannah was forced for want of the
support of the County Commission to appear pro se for most of the proceedings. The Sheriff asks
the Court to consider hlS brief with due regard for his pro se status, particularly at the hearings on
thxs matter.

? Although the County Commission was nominally a defendant/respondent in this matter, the
fact is that they strongly favored and even advocated the relief bemg sought by 263 Towing, i.e., the
execution of the check by Sheriff Hannah. -
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' W.Va.R.App.P. 6(a), as well as seeking the disquakification of the trial judge. On October 11, 2006,
this Court, per Chief Justice Davis, issueci an Administrative Order maintaining the trial judge in his
position presiding over this case. Thereafter, the trial court issued its Final IOrder Denying Motion |
to Vacate and Dénying Application fci' Circuit Court Stay of Proceeding (“the 263 Towing Final
Order Denying Motion™), on October 16, 2006. It is that disposition, along with the underiymg 263

Towing F:nai Order, to which the Appellant’s Brief is directed
C The Mar-'cum Trucking case.

Marcum Trucking filed its Marcum Trucking Ccmpany. Inc.’s Petition fcr Writ ofMandamus
in the Circuit Court of Mingo County, West Virginia on October 18, 2005. In that aciion Marcum
Tfucking sought the issuance of a rule to slicw cause so as to requiie Sheriff Hannah to sign checks
in payment for invoices totaling $103,275.00 allegedly owed to Marcum Trucking by the Mingo
County County Commission. The .triel court responded on Qctob_er 21, 2005 with an Order Directing
Petitioner to Providé Additional Information. Marcum Trucking responded in turn on November 30,
.2005 with its Marcum Trucking Company, Inc. ’.e Response.to Order Directing Petitioner to Provide
Additional Information (“Marcum Trucking’s Response”).

Marcum Trucking tliereupon filed its Marcum.Trucking Company Inc.’s Amended Petition.
for Writ of Mandamus (“the Marcum Trucking Amended Petition™), on January 20, 2006. This -
amended pleading named the Emergency SerVices Office and the County Commission as additional

parties defendant and respondent.® Simultaneously, Marcum Trucking filed a proposed Order and

* In point of fact, the County Commission is named as a party defendant/respondent on every
Marcum Trucking pleading; the Emergency Services Ofﬁces is so named on only some of the
Marcum Trucking pleadings.
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Rule to Show Cause. The trial court found that Marcum Truoking had made out a prima facie case

and so issued an Order and Rule to Show Cause on May 26, 2006. Answers to the Amended Petition |

were filed by Sher'ﬂ’f Hannah on June 9, 2006 (“the Sheriff’s Mércum Answer”)* and by the County

Commission on June 12, 2006.° A hearing was held in the matter on August 29, 2006. Marcum

Trucking then filed its Marcum Trucking Company, Inc.’s Documentation for Attorneys’ Fees and
Calculation of Interest Due on September 1, 2006. |

The court below then issued its Amended Final Order .Gfanting Writ .of Mandamos (“the
Marcum Truckihg Amended Final Order”), on October 3, 2006. In that order, the trial court orderod
Sheriff Hannah to sign the disputed chook for $103,275.00, ordered Sheriff Hannah to pay Marcum
Trucking prejudgment interest of $9,027.19, and ordered Sheriff Hannah 1o pay Marcum Trucking
the sum of $4, 214 00 in attomey s fees.

On October 4, 2006, Sheriff Hannah filed a Motion to Vacate Final Order Grantzng Writ of
Mandamus. On October 10, 2006, Sheriff Hannah asked this Court to stay proceedings pursuant o
W.VaR.App.P. 6(a), as well as seeking the dis@_aliﬁt:ation of the trial judge. On October 11, 2006,
this Couxt, per Chief Justice Davis, iésued an Administrative Order maintaining the trial judge in his
- position presiding over this case. Thereafter, the trial court issued its Final Order Denying Motion

to Vacate and Denying Application for Circuit Court Stay of Proceeding (“the Marcum Trucking

* Although this response was filed by counsel, Sheriff Hannah was forced for want of the -

support of the County Commission to appear pro se for most of the proceedings. The Sheriff asks
. the Court to consider his Appellant s Brief with due regard for his pro se status, particularly at the
hearings on this matter.

® Although the County Commission was nominally a defendant/respondent in thls matter, the
fact is that they strongly favored and even advocated the relief being sought by Marcum Trucking,
ie, the execution of the check by Sheriff Hannah.
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F ihal Order Denying Motion™), on October 16, 2006. It is that disposition, along with the underlying

_ Marcum_Trucking Amended Final Order, | to Whi¢h the present Appellant’s Briefis directed.

1L
STATEMENT OF FACTS
A.  Background. |

A rainfall of monumental propdrtions began to fall on Mingo County on May 31, 2004. By
early the next morning, serious and even devastating flooding had begun. In the end, a largé part of
the county was damaged by flood waters. Naturally, flood clean up could not begin until the flood

water had receded; that did not occur until a day or two after the flooding had taken place.

Thé Reserve ﬁas called in; it performéd a siérﬁﬁcmt amount of the flood repair work with
it_s own equipment. The Federal Emergencj Management Agency (“FEMA”), surveyed the damage
and appréved only one confractoi‘—Saﬂin Tméking—to undertake ﬂood relief work. All the Work
' performed by Sartin Trﬁcking was approved by FEMA; consequently, more than $1,000,00.00 was

sent by FEMA to Mingo County cistensibly to pay the Sartin Truckiﬂg invoices.
B. 263 Towing and Marcum Trucking’s Involyvement.

263 Towing alleges an agreemént with the Emergéncy Services Oiﬁce; however, it asserts that
the 2greément “is believed to have been lost” (263 Towing’s Respon_sé 1 1). Notwithstanding, 263
Towing submitted a number of invoices for workr supposedly done on flood relief. These included
invoices for work allegedly done between Juiy 1, 2004 to July 15, 2004 in the amount of $148,500.00

(263 Towing’s Response 1 2 & Exhibit B), between July 16, 2004 to July 31; 2004 in the amount of
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$132,500.00 (263 Towing’s ‘Resﬁonse ] 3. & Exhibit C), and between August .1., 2004 to August 9, '
- 2004 in the amount of $32,680.00 (263 Towing’s Response { 2 & Exhibit D). Despite repeated
reqﬁests for documents proving that 263 Towing ha& hired employees to db the flood relief \;vbrk
for which it billed the county, no evidence ﬁas ever producé_d that would substantiate the existence
.of said employees.

Marcum Trucking, by cdntrast,‘ did supply the copy of an alleged agreement with the
Emergeﬁcy Servicés Office (Marcﬁm Trucking’s Response Y 1 & Exhibit A). Marcum Trucking also
submitted a number of invoices for flood work allegédly done. These included invdipes for work done
between Juiy 1, 2004 to July 15, 2004 in the axﬁount 0f $93,125.00 (Marc’um.Trucking’s Response 7.
1 2 & Exhibit B), and beiween August 1, -2.004 to August 6, 2004 in the amount of $40,150.00 |

| (Marcum Tméking’s Response 3 & Exhibit C). Like 263 Towing, Marcum Trucking could not |
provide eﬁdence substantiatiﬁg the existence of employees necessary to do. the work for which it
billed the‘County. |

Both 263 Towing and Marcum Trucking allege that the County Commission ha& approved
these invoices (_263 Amended Petition 9; Man_:um Trucking Amended Petition § 9). Both 263
Towing and Marcum Trucking élleged that Sheriff Hannah *“has refused to sign the checks from the
Couﬁty Commission to rélease_ the pajments” (263 Amended Petition 9§ 10, Marcum Trucking
Amended Petition q 10). | |

The allegations were, in fact essentlally true. At the same time, Sheriff Hannah offered a
number of reasons why he did reﬁ;se to sign the checks He asserted that neither 263 Towmg

V(Shenﬁ‘s 263 .Towmg Answer, Tenth Defense) nor Marcum Trucking (Sheriff’s Marcum Trucking

Answer, Tenth Defense), had “presented a legltlmate, uncontested invoice” requmng “prompt




_payment under West Virginia Code § 7-5-7.” The Sheriff asserted thet “[ulponinformation and' belief, -
the imbices presented ... are ii_legitimate” (Sheriff’s 263 Towing Answer, Eleventh Defense; Sheriff’s
| Marcum Trucklng Answer, Eleventh Defense). Sheriff Hannah defended on the ground that “[u]pon
mformatlon and belief,” the two piamtlﬂ‘s/petttloners had “ﬁ'audulently requested payment for services
that were not in fact rendered” (Sheriff’s 263 Towing Answer, Twelfth Defense; Sheriff’s Marcum |
T ruck'tng Answer, Twelfth Defense) and as to which neithet plaintiff/petitioner had presented proof
that the services were in fact rendered (Sheriff’s 263 Towing Answer, Thirteenth Defense; Shenff’ 8

Marcum Truckmg Answer, Thnteenth Defense).

| Indeed, the Sheriff asselted that both the United States Attorney’s Office and. the FBI “are
currently investigating [the two plaintiffs/petitioners] for criminal violations in cd_nnection with the
contested invoices” ( Sheriff’s 263 Towing Ansvter, Fourteenth Defense; SIteriif’s Marcum Trueking.
Answer, Fourteenth Defense). In addition, Sheriff’ Hannah asserted that the State ”Office of Inspector
General and Abuse Investigations Divisions is currently investigating [plaintiﬂ‘s/petitioners]r for
_crinitnal .violatione in connection with the contested invoices” (Sheriff’s 263 Towing Answer,
Fifteenth Defense; ' Shetiﬂ’ s Marcum Trucking Answer, Fifteenth Defense). On the basis ef these
alleged facts, and the legal conclusions burportedly ﬂoMng from those facts, Sheriff Hannah asserted -
cenclusive defenses against the cIainns made against him (Sheriff’s 263 Towing Answer, Sixteenth
through Twentieth Defenses; Sheriffs Marcnm Trucking Answer, Sixteenth through Twentieth

- Defenses).

In fact, testimony at the hearing established that 263 Towing had reduced its billing to the
county by some $113,000.00, an act that well may have evid.enced over billing (Transcript of Hearing

held on October 2, 2006 in Marcum Trucking v. Hannah, Civil Action No, 05-C-304 and 263

-




Towing, Inc. v. 'Hannah, Civil Action No. 05-C-305 [“T'r.”j p 4b, L 13-21, p. 48, 1. 16-19). Thu-s,
| evidence in the trial_cou:t ‘supported Sheriff Hannah’s act of refusing to sign the checks-at least in
the original améunt. | |

_ As. we have seen, however‘, the trial court _fejected these defenses and ordered Sheriff Hannah

to sign th;e checks—which he did. In addition, the court bglow assessed prejudgment int.erest and
_ attomey’s fees agéinst the Sheriff as well. As Sheriff Hannah will demonstrate below, the disposition_

of this case in that court was erronecus on a numbef of grounds.

Since the filing of Appellant’s Petition for Aﬁpeal, the owners of 263 Towing and Marcum

Trucking were subpoenaed to testify in another proceeding. When questioned regarding the billing

for the May 2004 ﬂobd relief work, all four owners asserted their Fifth Amendment Privilege not to |

testify. Accordingly, Shériﬁ“ Hannah respectfully asks the Court to vacate the orders below, and to

remand the matter for proceedings in accord with that disposition.

IIl.

' ASSIGNMENTS OF ERROR

1. The trial court erred in ordering the remedy of mandamus on the ground that Sheriff Hannah

was under a legal duty to sign the checks in question (263 Towing Final Order, Judngent p.

15; 263 Towing Final Order Denying Motion ¥ 12; Marcum Trucking Amended Final Order, |

Judgment p. 14; Marcum Trucking Final Order Deﬁ_yirig Motion f 12).
2. The trial court erred in assessing attorney’s fees against Sheriff Hannah (263 waing Final
- Order, Judglnent p- 15; 263 Towing Final Order Denying Motion § 12; Marcum Trucking

Amended Final Order, Judgment p. 15; Marcum Trucking Final Order Denying Motion  12).
- 97....




3. Thetrial court erred in assessing prejudgment interest against Sheriff Hannah (263 Towing
Final Order, Judgment p. 15; 263 Towing Firal Order Denying Motion § 12; Marcum
Trucking Amended Final Order, Judgment p. 15; Marcum Trucking Final Order Denying

Motion 7 12).

w.
ARGUMENTS

| A. THE PRESENT CASE IN VOL VES IMPORTANT ISSUES Fi OR
' - WHICH RELIEF SHOULD BE GRANT. ED

Thzs Court naturally has the full dlscretlon whether to accept or reject Appellant’s request for-
relief. As the Court will see upon examination of the arguments below, however, this case presents
important issues involving the eneratien of county g‘overnment and the interrelationship among its
constituent parts. Above all, it presents issues as to how a public official like the Sheriffherein can best
sefeguard the legitimacy of public expenditures within the framework of his statutory duties and
- expenditures. When, as here, allegations of dishonesty and fraud arise in the context of what might be
thought to be simple ministerial acts, it isimportant for governmental officials to understand the extent
to which they are justified by Iaw in refusing to undertake those acts. For these reasons, AppeHant :
Lonnie Hannah respectfully urges the Court to grant the rehef requested to clarify these important |

* principles of West Virginia law.

1 O




B. STANDARD OF REVIEW.
The standard for the grant of a writ of mandamus in this State is weli-settled:

"A writ of mandamus will not issue unless three elements co—exmt--(l) a clear legal
right in the petitioner to the relief sought; (2) a legal duty on the part of respondent
to do the thing which the petitioner seeks to compel; and (3) the absence of another
adequate remedy." Syl. Pt. 2, State ex rel. Kucera v. City of Wheeling, 153 W .Va,
538, 170 S.E.2d 367 (1969).

Syl. pt. 1, State ex rel. Bréwn v. Corporation of Bolivar, 217 W Va. 72, 614 S.E.2d 719 -(2005). See
also syl. pt. 1, State ex rel. Dickersoh.v. C’ity ofLogan. _ _WVa___, _____ SE2d 2006 W.Va.
‘Lexis 135 (W Va,, filed November 29, 2006)(same); syl. pt. 1, Graf . Fra;ﬁe,'l?? W.Va. 282,.352 ‘
S.E2d31 (1986)(same).

A leading commentator states in pertinent part, as folioWs:

A writ of mandamus is an extraordinary remedial process, which is not
awarded as a matter of right ... Due to the drastic character of the writ, the law has
placed safeguards around it. Consideration should be had for ... the interests of the

- public ... as well as the promotion of substantial justice. In doubtful cases, the writ
will be denied ... It will not lie where it would ... be harmfill to the public interests.

12B Michie’s Juﬁsprudencé of Virginia and West Virginia Mandamus § 3 at 4 (2003 repl. §oI.)_.
- As the discussion below will demonstrate, the three required elements are ﬁot all satisﬁéd in
this case. In fact, it is to be doubted that any of them actually exist, The writ as issued is thus sub]ect
to the pnnclple that “[a]lthough the co-existence of these {three] elements, standing alone, w111 not
always suffice to justify the issuance of the writ, in the discretion of the court, the absence of any of
these elements will make the issuance of the writ invalid.” Id, at 4-5 Still less are the conditions

outlined in Michie’s. Jurisprudence, id. at 4, satisfied under the facts at hand and the law applicable

-~T17=



thereto. A fortiori, the orders below are fatally flawed and in fact “invalid.” Id at 5. Sheriff Harinah’s
relief requested should be granted, therefore, and those circuit court orders in issue should be-.

dlsapproved and vacated.

C. THE ISSUES IN THIS CASE ARE NOT MOOT SO AS TO
NEGA TE THIS APPEAL

It is true that Sheriff Hannah has signed the checks in question (263 Towing Final Order
| Denying Motion 1 1; Marcum Trucking Final Order Denying Motion ‘|f 1). By no means, however, _‘
does this fact render the present proceeding moot. First, the matters of attorney’s fees and
_prejudgment interest remain in issue, for the Sheriff remains bound by the orders below io pay the
- sums oi'der_ed in that regerd. Clearly, those portions of the disposition.below deperid for their legal
viability upon the legal correctness of the writ of mandamus from which they ﬂew. Thus, the issue of .
the writ of mandamus remains justiciable because tlie issues of attorney’s fees and prejudgment inter_est

likewise remain open.
| Second, the mere appearance of moottiess is often not sufficient to render an appeal futile. As

this Court recently stated:

"A case is noti rendered moot even though ... the issues have lost their adversarial

vitality, if such issues are capable of repetition and yet will evade review." Syllabus

point 1, State ex rel. M.C.H. v. Kinder, 173 W. Va. 387, 317 S.E.2d 150 (1984).
Syl. pt. 1, State ex rel. Crist v Cline, __ W.Va. 632 SE.2d 358 (2006) As ShenffHannah‘
explained m Section TV(A) of this brief, the issue of the legal viability of the writ issued in the court
below has great importance to the administration of local government in this State. Plainly, t.ho.se

‘considerations mandate a grant of this brief notwithstanding Sheriff Hannah’s execution of the checks,

-12~




and even if, arguendo only, the remaining issues of attorney s fees and prejudgement interest were not

themselves sufﬁclent to rebut any mootness argument

Moreover a ﬁlll consideration of the mootness issue favors a grant of the rehef requested. As

the Court went on to explain;

"Three factors to be considered in deciding whether to address technically moot issues
are as follows: first, the [Clourt will determine whether sufficient collateral
consequences will result from determination of the questions presented so as to justify
relief, second, while technically moot in the immediate context, questions of great
public interest may nevertheless be addressed for the future guidance of the bar and
of the public; and third, issues which may be repeatedly presented to the trial court,
yet escape review at the appellate level because of their fleeting and determinate
nature, may appropriately be decided." Syllabus point 1, Israel by Israel v. West
Virginia Secondary SchoolsActtvzﬂes Commission, 182 W. Va. 454, 388 S E.2d 480
(1989). ,

Syl. Pt. 2, State ex rel. Crist v. Cline, supra. Here, the remaining issues of attorney’s fees and
prejudgment ini:erest well satisfy the first factor; the great public interest in the issue, on the one hand,
and the fact that the same issues may well reappear in the future, on the other hand, abundantly satisfy

the second and third factors. i

Y

D. THETRIAL COURT ERRED IN ORDERING THE REMEDY OF
MANDAMUS ON THE GROUND THAT SHERIFF HANNAH

' WAS UNDER A LEGAL DUTY TO SIGN THE CHECKS IN
QUESTION. |

1. "‘[A ] clear legal right in the petitioner to the relief sought.”

There s grave doubt that either plaintiff/petitioner in this case was entitled to the relief sought,
i.e., an issuance of the checks in question, so as to satisfy this initial requirement for mandamus.

Certainly, an entitlement to the money is a bedrock requirement for the writ to issue.

~13-




- The evidence in the trial court suggested that both i)arties—263 quing ﬁnd Marcum Trucking |
alike-had misbilléd the county. Certainly, 263 Towing had concededly over billed the county in the
amount of $113,000._00'(Tr. p. 40, 1. 13-21, p. 48, 1. 16-19). While it is true that 263 Towing had
agreed to a reduqtion in thé billing on a véluntary basis, itis to be doubted that épch a proffer would
have been forthcoming absent Sheriff Hannah’s refusal to sign the checks. What ié more, that
reduction in the Biliing amount, when céiipled with the Sheriff’s overall objectiong, renders 263

 Towing’s entitlement to even the reduced amount highly problematic at best.

Nor does Marcum Trucking staind in any better stead with fegard to it.é checks. First, in the
- Marcum Truéking bijling_s, “[t]ﬁe’re were hundreds ofhours of services without any employee récords” ‘
(Tr. p. 17,1. 11-13). Second, the invoices themsclves were irregular (Tr. p. 18,1 14top. 20, 1. 10).
Third, some of the money soﬁght and/or received by Marcum Tm;:kirig represented monies for which
the plaintiff/petitioner had actual.]y been indicted for obtaining money under false pretenses (Tr. P 24, -
1. 1-8). Fouﬂh’, Marcum Trucking was upon information and belief represented by Greg Smi.th? the
president of the Mingo County Commission, whé in his official capacity voted to pay Marcum
Tru_cking hundreds of thousands of dollars in invoiced amounts, of which $44,000.00 was actually
covered by the Marcum Trucking indictment. These actions on the part of attorney and president
Smith clearly violated plain West Virginia law, as follows:

W. Va. Const. art, IiI, § 2 imposes a duty upon a public officer who is an atfomey to

refrain from representing persons who allegedly have claims against the public agency

of which he is a member or against those agencies or employees thereof subject to the
supervision of the public agency of which he is a member.

SyI. pt. 4, Graf'v. Frame, supra. As a result, neither plaintiff/petitioner demonstrated its entitlement

to payment; to the contrary, the evidence before the trial court was distinctly to the contrary. Hence,
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the trial court’s decision to issue the writ of mandamus (263 Final Order, Conclusions of Law § 17,
Marcum Trucking Amended Final Order, Conclusions of Law 9§ 18), is plainly in error and should be

reversed and remanded.

2. “[A ] legal duty on the part of respondent to do the thmg which the' ’
petztzoner seeks to compel.” .

a.  contested invoices need not be paid.

| Partiéularly in terms of the award of attorney’s fees and préjﬁdglneht interest, the trial court

relied on the Prompt Pay Act, W.Va. Code § 7-5-7 (263 Final Order, Conclusions of Law 15
Mércum Trucking Amended Final Order, Conclusions of Law 7).- Yet the Prompt Pay Act provides
in part that:

Any properly regisferéd and qualified vendor who supplies services or .commodltxes

to any county, or agency thereof, shall be entitled to prompt payment upon

presentatlon to that county or agency of a legmmate uncontested invoice.
W.Va. Code § 7-5-7(a)(emphasis supplled). Here, the invoices were contested; m'oreovér, their
’ legitimacy has yet to be e_stablished. Certainly, this required legitimacy was by no means established

in the court below.
This fact renders the issuance of the writ wrongful. As the court has stated in this connection:

Also, "it is a cardinal rule of statutory construction that a statute should be construed
as a whole, so as to give effect, if posmble to every word, phrase, paragraph and
provision thereof].]* Syllabus Point 9, in part, Vest v: Cobb 138 W.Va. 660, 76
S.E.2d 885 (1953).

In re McKinney, 218 W Va. 557, 625 S.E.Zd 319, 323 (2005). Thus the employment of the words
“legitimate uncontested invoice” must be given a full meaning and faithful apphcatlon Here, as a

result, assuming that the invoices are contested, the statute must be read to entail that the Shenff was
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under no duty to pay them. In fact, if his statutory duties and oath of office have any meaning at all,

see 263 Final Order, Conclusions of Law 9 7; Marcum Trucking Amended Final Order, Conciusions'

" ofLaw 1 8, the statute must be read to entail that the Sheriff was under a positive duty not to pay
them. |

- Indeed, the mere fact that thls language éppears in the Prompt Pay Act does not suggest that
the Sheriffis free to pay contested invoices whosc legitimacy is yet to be determinéd in an unprompt
' I_nannér. Plainly, if the .invoices are contestgd or their legitimacy is yet to be détermined, then the
Sheriff was entitled nbt to pay them under any legal test—period. For that reason, the issuance of thé

writ below is revealed to be reversible error.

b.  the writ of mandamus ordered the payment of money whose

availability was not factually determined.

The rule as to the expenditure. of county money has long been that “[t]he County

[Commission} may expend the current revenues and accrued funds, and make contracts looking to

~ that end; as that, which the [commission] may have the means of paying either in the treasury or by
the current fiscal levy.” Davisv.. Wayne County Court, 33 W.Va. 104, 18 8.E. 373, 375 (1893).. This
entails in turn that "throughout its history the basic history of the statute has been that a local fiscal

. body shall make nio contract and incur nd obligation which would involve the expenditure of future

levies." Edwardsv. Hylbert, 146 W.Va. 1,18, 1 18 S.E.2d 347, 356.(1960). See also Shank Land Co. |

v. Joachim, 96 W.Va. 708, 123 S E. 444, 447 (1924).

* That the court below was bound by that rule is without question. Indeed, Marcum Trucking’s

counsel acknowledged that “[t]he Sheriff has a statutory obligation' to look at a check and make sure
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theré are funds available in the accéuttt” (Tr.p.9,1. 5-75(emphé.sis supplied). See genérally, W.Va.
Code §. 7-5-1; Tr. p. 10; I 5 (“so long as there’s money in the County treasury”).

The fact is that ’ene reads the findings of fact in both sets of final orders in a futile seareh for
any finding or even a hint that these requirements were satisfied. Tn fact, no such finding yvas_ made
anywhe're' in the oftlers. Upon information antl belief, the County Commission did overspend .its :
| budget to pay these invoices. This is why the payment process was strung out over multiple years
the County sunply d1d not have the money in budget to pay these bills. This is a matter that the court
below let go essentially unexamined by default. It follows that the issuance of the writ below is fatally

flawed on this ground as well.
3. “[T]he absence of another adequate remedy.”

~ As the Court is awa:te;_the Sheriff and the County (and possibly the Emergertcy Services
Oﬂice as weﬂ),' were neminal co—defendants/respondents_ in this-ection. Whatever money‘ demages '
at'e occasioned _by the isstxance of the writ are “to be paid out of the budget of the Mingo County
VSh.er-iff’ S .Depart'r.nent” (263 Fi_naI Order, Judgment; Marcum Trucking Amended Final Order,
Judgment). Clearly, the Sheriff’s budget flows from the County Commission, which entails that the
County and Sheriff are jointly liabl_e for these damages in the form of -prejudgment interest and

attorney’s fees. Yet, as long-standing case law mandates, this is not the proper remedy in such cases:

When the County Court has provided a fund in the hands of the sheriff, ex officio the
county treasurer, for the payment of claims against the county, and has caused to be
issued and delivered to the creditor an order for his claim in form or effect as provided
insection 37, c. 39, of the Code, and the sheriff, without fault on the part of the court,
fails or refuses to pay the order, the creditor's remedy is against the sheriff. Section
39, ¢. 39, Code. : :
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Syl. Pt. 1, Ratliffe v. Wayne County Court, 36 W.Va. 202, 14 S.E. 1004 (1892). ‘As a consequence,
the court in Ratliffe ruled that “[t]berefore the judgment of the Circuit Court of Cabell County
rendered on the 18th of December, 1890, is reversed, the motion for the peremptory writ of

mandeamis overruled, and the mandeamus nisi discharged.” Id,, 14 S.E. at 1007.

In short, the proper remedy in cases like the one at hand is not mandamus; rather, it is an
action agarnst the Sheriff and his bond For that reason, the remedy of mandamus actually ordered
below cons_titutes.error; hence, the orders entered by the trial court should be disapproved and
vacated and the action remanded so that the plaintiﬁ's/respondents may, if they be so advised., seek

' a direct 1'ernedy against Sheriff Hannah and his bond as the decision in Ratliffe suggests, assuming' :
B arguendo only that pIaintiﬂ‘s/respondents were entitled to reliefin the first place. Cf W?tite v Mingo
County (‘o.t-m‘ 105 W. Va. 314, 142 S.E. 440 (1928) (san‘re) i

E. THE TRIAL COURT ERRED IN ASSESSING AT TORNE Y’S
FEES AGAINST SHERIFF HANNAH.

In the first instance, it is easy to see that if, as Sheriff Hannah contends in this brief, the
issuance of the writ of mandamus in the court below was wrong, the grant of an award of attorney

fees would be a nullity as wet_l. It does not require citation of authority to establish that a prevailing

S In addition, as another decision dating from that era held:

Where coupon bonds have been issued by a districtina county to assist in the
construction of a railroad, and the coupons falling due in a certain year on said bonds
have been levied for by the county court of said county, the holder of such coupons
must look to the sheriff of the county for payment, and is not entitled by mandanmus
to compel a second levy upon the people and property of said district to pay the
1nterest represented by such coupons. :

Syl. pt., Welty v. Borbour Cozmiy Court, 46 W. Va. 460, 33 S.E. 269 (1899).
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party is not required to pay the attorney’s fees of his defeated opponeht. Thus, if the writ granted in
the court below is reversed in this forum, the award of attorney’s fees necessarily fails with it. -

Evenif, arguendo only, the Court were to find that the issuance of the writ by the court below
was proper, it would still be the case that the award of attorney’s fees was improper notwithstanding. |

‘The test for when such an award is proper in the context of official action was defined, as follows:

Although one requirement for a writ of mandamus is "a clear right to the relief
sought" (Syl. pt. 2, in part, Myers v. Barte, 167 W. Va. 194, 279 S E.2d 406 (1981)),
the showing of such "a clear right" does not automatically shift a petitioner's costs and
attorneys' fees onto the public officer involved ... Rather, "ordinarily, in mandamus
proceedings, costs will not be awarded against a public officer who is honestly and
in good faith endeavoring to perform his duty as he conceives it to be. [Citations
omitted.]" Nelson v. West Virginia Public Employees Ins. Bd., 171 W. Va. 445, 450,
- 300 S.E.2d 86, 91 (1982). Accord Syl pt. 5 Grafv. Frame, 177 W. Va. 282, 352
S.E.2d 31 (1986). ' _

State ex rel, McG_raw V. 'Zakaib, 192W. Va 195,451 SE.2d7 61, 764 (1994)(emphasis supplied).
Certainly, it is the law that “liln mandamus p_rbceedings where a public officer wi]lfuﬂy fails
to obey the lziw_, attorney fees Will be awarded.” Id., 451 S.E. 2d at 764, citing Gfaf v. Frame, supra,
352S.E.2d at'39 (reﬁ.lsal to-award costs and attorneys' fces where official "endeavored to comply in.
good faith on a case .by'case basis"); Pritchérd v. Crouser, 175 W. Va. 310, 332 S.E2de6ll, 618
(1 985)  Where, on the other hand, “honest[y] and good faith” are present, State ex rel. McGraw v.

Zakdib, supra, 451 S.E.2d at 764, quite a different rule is applied:

Nelson's requirement of a public official's willful failure, is based on a long common
law tradition of protecting a public servant who acts in good faith even though those
acts are later found to be in error. In State ex rel. Koontz v. Bd. of Park Comm'rs of
City ofHuntmgion 131 W. Va. 417, 429, 47 S.E.2d 689, 696 (1948), we said, "an
award of costs in mandamus against a public officer. . .would have a tendency to deter
such officer from undertaking the performance of his duty in instances in which his.
ultimate success may be doubtful.” The Supreme Court in Harlow v. Fitzgerald, 457
U.S. 800, 816, 102 S.Ct. 2727, 2737, 73 L.Ed.2d 396, 425 (1982), noted that a rule

~ that routinely penalized public officers would cause "distraction of officials from their
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governmental duties, inhibition of discretionary action, and deterrence of able people
from public service." See, Nelson, 171 W. Va. at 451, 300 S.E.2d at 95 (Neely, J.,
concurring) (fee-shifting can be a mechanism to control abuse).

* Id. Here, the evidence is clear that Sheriff Hannah was acting altogether “honestly and in good faith
éndeavoring td pe’rfor-m his duty as he conceives it to be,” id., when he declined to sign the contested
éhecks. There can be no reasonable doubt that he héd .sincere‘ and colorable doubts about the
legitimacy and even thellegality of thé invoices underlying the checks he was being asked to sign. The
fact‘ is that his refusal to do so short ofa court ordér, see Tr. p. 20, I. 11-13, was in the b_esf traditions
of his office. Ef/en if, arguendo only, the Court were to find that his acﬁons were wrong, therefore,
there can be no doubt thaf an award of éttomey’s fees under ali the facts and circumstances would

_ be.t.an abuse of discretion. State ex rel. McGraﬁ v. Zakaib, supra, Graf v. Frame, supra, _Nelson V.
West Virginia Pﬁbfic Employees Insurance Board, 171 W. Va. 445, 300 SE.2d 86,91 (1982). For
that reason, Sheriff Hannah respectfully submits that the attorney’s fee awa;'d in the court b_e:31_0w
shéuld be disapproired and vacated even if, arguendo only, the issuance of the Writ itself is dgemed

to have been proper.

F. THETRIAL COURTERREDIN ASSESSING PREJUDGMENT
| INTEREST AGAINST SHERIFF HANNAH.

As noted above, the court bélow awarded prejudgmc;nt interest in the Marcum Trucking case
only, i)ursuant to W.Va. Code § 56-6-3 1(a)(Mércun_’1 Trucking Amendéd‘ Final Order, Conclusions
of Law § 25 & Judgmeﬁt). As in the casé of attorney’s fees, if the Cdurt finds that the writ of
mandamus was wrongfully issued, the award of prejudgment interest falls of its own weight. Even
if, arguendo oﬁly, the Court were to find the issuance of the writ to be proper, the award of
prejudgment intérest would be.impréper nonetheless.
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Certainly, governmental bodies and, one assumes, governmental officials can be liable for

prejudgment interest just like privaie Iitigants.: Corte Co., Inc. v. County Commission of McDowell
Cbzmty, 171 W.Va, 405,299 S E.2d 16, 18-1§ (1982). At the same time there is a requifement of
“fault” that must be sat:sﬁed before pre;udgment mterest can be assessed against the governmental
body or official in issue. Id 299 S E2d at 19 (cmng cases) Clearly, this requisite degree of “fault”
18 somethmg above and beyond the simple “fault” that would permit one party to a lawsuit to prevail
over his opponenf; otherwise; the mere fact that one perty prevailed would end the inquiry. To the
contrary, the court in Corte Ibol_ced to issues like the county commission’s osf;ensible “reasoneble
eﬁ‘ort in securing the ﬁnal payment,” the potential existence of “unreasonablfe] elelay[],” plus general
.' principles of “[e]quity and fairness.” Id. at 20. |

In Corte, the court remanded the matter for factual findings on these issues. Id Here, even
‘though the court below did not even consider such matters but simply eeemed to assume fhat
prejudgment interest wae available as a matter of course, see- Marcum Trucking Amended Final
Order, ConclLlsiens of Law 425 & Judgment, it is cleer from the record in this caSe that the “fault”

-neCessary to support an award of prejudgment interest is absent.” Given, as discussed above, the

grave doubts as to the legitimacy of the invoices coupled with the request by the federal government

to hold back payment pending a criminal investigation (Marcum Trucking Amended Final Order,
Conclusions of Law 1 13), the delay in payrhent, even if it was ultimately enforceable against the

Sheriff, was “reasonable” so as to mandate that the payment of prejudgment interest is inconsistent

7 In actuality, the trial court appears to have acknowledged these principles because it both
recoguized and applied the notion of fairness in denying any award of prejudgment interest in the 263

Towmg case. See 263 Towing Final Order, Conclusions of Law 25 & Judgment. The court’s error
lay in not applying these principles to Marcum Trucking and denying an award of prejudgment
interest to that plalntlfﬂpetitloner as well. :
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with “[e]qliity and fairness.” Corte Co., Inc. v. County Commission of McDowell County, supra, .

299 S.E.2d at 20,

That test was not met in Corfe; it is similarly not met in this case. Cf Syl. pt 1, Lewis v,

Chafin, 21 S.W.Va. 11, 592 S.E.2d 790 (2003). It follows that the award of prejudgmént interest by
the court below cannot stand even if, arguendo only, it is assumed that the underlying judgment itself

is valid. For this reason as well, the orders entered below should be disapproved and reversed.
V.

CONCL USION

For the reasons set out above, Appellant, Lonnie Hannah respebtﬁ;ﬂy asks the Couri.r to -

dlsapprove and vacate the orders entered below regarding (a) thei issuance of the wnt of mandamus;
(b) the award of attorney s fees and ( c) the award of prejudgment interest. Fmally, Sheriff Hannah
asks the Court to remand the matter to a trial court with i Instructions in turn to remand and/or assign
the entire matter' to the Oﬂice of Inspector General, Fraud and Abuse Investigations Division so that
the truth of the bona fides of the invoices in question can authoritativel'ylbe determined.
.Respectfully submittéd,
LONNIE HANNAH

By Counsel
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